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A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1.136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

• If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 
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Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 
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1)S Responsive to communication(s) filed on 02 October 2003 . 
2a)D This action is FINAL. 2b)S This action is non-final. 

3) Q Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 

Disposition of Claims 

4) ^ Claim(s) 1-21 is/are pending in the application. 
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Application Papers 
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DETAILED ACTION 



1. 



This action is responsive to the application filed on October 02, 2003. 



2. 



Claims 1-21 are pending and have been examined. 



Oath/Declaration 



3. The Office acknowledges receipt of oath/declaration filed on October 02, 2003. 



4. 35 U.S.C. 101 reads as follows: 

. Whoever invents or discovers any new and useful process, machine, manufacture, or composition of matter, 
or any new and useful improvement thereof, may obtain a patent therefor, subject to the conditions and 
requirements of this title. 

5. Claims 19-21 are rejected under 35 U.S.C. 101 because the claimed invention is 
directed to non-statutory subject matter. 

As to claim 19, lines 1, recites, "A computer program product, in a computer 
readable medium, for managing software updates in a network data processing system, 
the computer product comprising: first instruction..., and second instruction...". 
However, according to Applicant's specification "a computer readable medium" is a 
transmission type media, such as digital and analog communication links wired or 
wireless communications links using transmission forms, such as radio frequency and 
light wave transmission (see [0066]: 11-15). A radio frequency and light wave carrier is 

only a form of energy that is not a tangible physical article or object and it does not fall 

« 

within either of the two definitions of manufacture. Thus, under the Interim Guidelines 
such media do not fall within one of the four statutory classes of 35 U.S.C 101 Annex IV 
(c). Therefore, the above claims are non-statutory. For further information, see interim 
Guidelines for Examination of Patent Application for Patent Subject Matter Eligibility 



Claim Rejections - 35 USC § 101 
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(Signed 260ct2005)-OG Cite: 1300 OG 142. <http:// 
www.uspto.aov/web/offices/com/sol/oq/2005/week47/pataupa.htm > 

Claims 20-21 recite the limitation that do not cure the deficiency of the base claim 
1 9, which regarding to the rejection of non-statutory problem under 35 U.S.C 101 . 
Therefore, they are also rejected for the same reason. 

Claim Rejections - 35 USC § 102 

6. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351(a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 

7. Claims 1-3, 7, 9-13, 17, 19, and 20 are rejected under 35U.S.C. 102(e) as being 
anticipated by Cole et al. (hereinafter, "Cole"), (U.S. Patent No. 5,752,042). 

As per claims 1 and 10, Cole discloses a method for managing software updates 
in a network data processing system, the method comprising: 

identifying an update for an application for distribution to customers from a 
supplier (see step 122, Fig. 3(b) ; also see col. 1: 54-60 and col. 6: 1-4); and 

distributing the update through a supplier controlled process to a customer 
network based on customer access information for a customer owning the 
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customer network(see steps 130-133, Fig. 3(b); also see col. 1: 60-65 and col. 6: 23- 
25). 

Further regarding to claim 10, As to claim 10, Cole discloses a data processing 
system (e.g., selecting server 12 comprises: a computer workstation , associated 
programming and a modem and each of the client 14, 15,.., Fig. 1 see col. 2: 38-40) for 
implanting the method of claim 1 above. 

As to claim 2, Cole discloses wherein the distributing step is implemented using 
at least one of a push mechanism and a pull mechanism (e.g., using Http and FTP for 
communication between clients and server see col. 2: 47-52— push and push 
distribution is inherent). 

• As to claim 3, Cole discloses further comprising: 

obtaining an inventory of the customer network (e.g., correlating the meta data in 
the database 13 to the basic system information obtained from the client 14 see col. 3: 
62-65); and 

updating customer access information for the customer using the inventory(see 
col. 3: 65-67 and col. 4: 1 ). 

As to claim 7, Cole discloses wherein the update includes prerequisite 
information for the update (e.g., basic characteristic of the client computer see col. 1: 
47-49). 

As to claim 9, Cole discloses a software distribution (e.g., a computer network 
10, Fig. 1, see col. 2: 35-38) comprising: 
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a customer database, wherein the client database stores customer access 
information used to identify what software updates are authorized for particular 
customers (e.g., correlating the meta data in the database 13 to the basic system 
information obtained from the client 14 see col. 3: 62-65); 

an update server process, wherein the update server process, controlled by a 
software organization, distributes software updates to customers based on customer 
access information and prerequisite information for installing the software updates (e.g., 
recognizer programs: 41 and 42, Fig. 2 and related text; also see step 122, Fig. 3(b) ; 
also see col. 1: 54-60 and col. 6: 1-4 ); and 

an update client process, wherein the client update process obtains a software 
update from the update server process for an authorized application and updates a data 
processing system using the update (e.g., update manager 32, Fig. 2, see col. 3: 7- 
14)and related text; see steps 130-133, Fig. 3(b); also see col. 1: 60-65 and col. 6: 23- 
25). 

As per claims 11-13, and 17, Cole discloses a data processing system (e.g., 
selecting server 12 comprises: a computer workstation, associated programming and a 
modem and each of the client 14, 15... Fig. 1 see col. 2: 38-40) for performing the 
claimed method as in claims 1-3, and 7 addressed above, respectively. 

As per claims 19 and 20, Cole discloses a computer program product in a 
computer readable medium (see col. 9: 28) for implementing the claimed method as in 
claims 1 and 3 above respectively. 
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Claim Rejections - 35 USC § 103 

8. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

9. Claims 4, 5, 14, 15, and 21 are rejected under 35U.S.C. 103(a) as being 
anticipated by Cole et al., (hereinafter, "Cole"), (U.S. Patent No. 5,752,042), and in view 
of Carroll et al., (hereinafter, "Carroll"), (U.S. Patent No. 6,859,699 B2). 

As per claims 4 and 14, Cole does not specifically disclose wherein the customer 
access information includes licensing information for the customer. However, Carroll, in 
an analogous art, teaches a remote service provider maintain a database of the data. 
The database is update frequently. The remoter service provider maintains a web site 
for authorized users to access the data. Authorized users can access and download 
desired data by connecting to the remote service provider via the data transmission 
network. Certain approaches are used to verify' s and deny' s users identity including 
license/activation code (see Carroll, Abstract and Fig. 3a, Buy a license 35 and 
associated text). 

It would have been obvious to a person having ordinary skill in the art at the time 
of invention was made to have modified update database 13, Fig. 1 of Cole with the 
Carroll's teaching distribution data to authorized users as a way for server to grant 
access right to users of client computer (e.g., 14, 15..., Fig. 1) for the latest updated 
data (see Carroll, Abstract 14-20). 
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As per claims 5, 15, and 21 , Cole does not specifically disclose wherein the 
distributing step includes: denying a request for the application from the customer when 
the customer access information indicates that the customer is an unauthorized 
customer of the application. However, Carroll, in an analogous art, teaches a remote 
service provider maintain a database of the data. The database is update frequently. 
The remoter service provider maintains a web site for authorized users to access the 
data. Authorized users can access and download desired data by connecting to the 
remote service provider via the data transmission network. Certain approaches are 
used to verify' s and deny' s users identity including license/activation code (see Carroll, 
Abstract and Fig. 3a, Buy a license 35 and associated text). 

# 

It would have been obvious to a person having ordinary skill in the art at the time 
of invention was made to have modified update database 13, Fig. 1 of Cole with the 
Carroll's teaching distribution data to authorized users as a way for server to grant or 
deny access right to users of client computer (e.g., 14, 15.., Fig. 1 ) for the latest 
updated data (see Carroll, Abstract 14-20). 

10. Claims 6 and 16 are rejected under 35U.S.C. 102(e) as being anticipated by Cole 
et al., (hereinafter, "Cole"), (U.S. Patent No. 5,752,042), and in view of Gere, (U.S. 
Patent No. 7,000,229 B2). 

As per claims 6 and 16, Cole does not explicitly disclose wherein the identifying 
step and the distributing step are implemented in a live update server. However Gere, in 
an analogous art, teaches backing up and restoration of software application executing 
on server computer systems. More particularly, the present invention relates to a 
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method and system for ensuring the availability and integrity of a server operating 
system environment during upgrades and maintenance (see Gere, Title, col. 1:6-11; 
also see col. 3: 11-16). 

It would have been obvious to a person having ordinary skill in the art at the time 
of invention was made to have combined the server 12 of Cole with Gere's teaching 
implementing a live upgrade of server of operating system as a way to make the server 
12 software application live and mitigates the inefficiencies of traditional roll forward 
techniques, while simultaneously allows recovery of any intervening changes which may 
be implemented during any backup and restore process (see Gere, col. 3: 3-8). 
11. Claims 8 and 18 are rejected under 35U.S.C. 102(e) as being anticipated by Cole 
et al., (hereinafter, "Cole"), (U.S. Patent No. 5,752,042), and in view of Mathur, (U.S. 
Patent No. 5,008,814). 

As per claims 8 and 18, Cole does not specifically disclose further comprising: 
receiving the update at a client update process; and distributing the update to nodes in 
the customer network using the client update process. However, Mathur, in an 
analogous art, teaches method and apparatus for updating system software for a 
plurality of data processing units in a communication network by first installing the 
updated software in a first node. The updated software is transmitted through the 
network to other nodes (see Mathur, title, abstract: 1-6, and Fig.8, use the command to 
update the process to each target nodes from the master task 300 and related text). 

It would have been obvious to a person having ordinary skill in the art at the time 
of invention was made to have modified the recognizer program 41 of Cole with the 
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Mathur's teaching updating system software for a plurality of data processing units 
(nodes: emphasis added) via network as a to reduce the cost and downtime of updating 
software in a plurality of larger network (see Mathur, col. 1: 66-68 and col. 2: 1-10). 

Conclusion 

12. The prior art made of record and not relied upon is considered pertinent to 
application disclosure. 

Tamura (US 5,640,556) is cited to teach synchronous/asynchronous client server 
access based upon database file record attribute. 

Toh et al., (US 6,128,652) is cited to teach system for manipulating and updating 
data objects with remote data sources automatically and seamlessly. 

O'Neill et al. (US 2007/0169073 A1 ) is cited to teach update package generation 
and distribution network. 

Melchione et al. (US 2004/0073903 A1) is cited to teach providing access to 
software over a network via keys. 

1 3. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Marina Lee whose telephone number is (571) 270- 
1648. The examiner can normally be reached on M-F (9am-6: 30pm) Est.. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Tuan Q. Dam can be reached on (571) 272-3695. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
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published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



M. L. 

September 6, 2007 
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